Taiwan: An Overseas Territory under United States Military Government
Part I. Introduction 

Taiwan’s international legal position has confused legal researchers for over fifty years.  In fact, with a basic knowledge of the laws of war and military jurisdiction under the US Constitution, a derivation of Taiwan’s status is not overly difficult.  An examination of the arrangements for the Ryukyu islands in the San Francisco Peace Treaty (SFPT)
 of 1952, followed by later historical events, provides the basic parameters. 

Article 3 of the SFPT provides: 

Japan will concur in any proposal of the United States to the United Nations to place under its trusteeship system, with the United States as the sole administering authority, Nansei Shoto south of 29deg. north latitude (including the Ryukyu Islands and the Daito Islands), Nanpo Shoto south of Sofu Gan (including the Bonin Islands, Rosario Island and the Volcano Islands) and Parece Vela and Marcus Island. Pending the making of such a proposal and affirmative action thereon, the United States will have the right to exercise all and any powers of administration, legislation and jurisdiction over the territory and inhabitants of these islands, including their territorial waters.
Article 4(b) of the SFPT provides:

Japan recognizes the validity of dispositions of property of Japan and Japanese nationals made by or pursuant to directives of the United States Military Government in any of the areas referred to in Articles 2 and 3.
The property
 spoken of here is clearly not only limited to real estate in the Ryukyu islands, but to the “title” (or “territorial sovereignty”) to the Ryukyu islands as well.  Such a disposition will have been achieved when United States Military Government (USMG) jurisdiction over the Ryukyu islands has ended.

The criteria for determining the end of USMG jurisdiction is easily derived by examining the situations of Puerto Rico, the Philippines, and Cuba after the Spanish American War.  The Treaty of Paris (Spanish American Peace Treaty)
 came into effect on April 11, 1899.  USMG jurisdiction over Puerto Rico ended on May 1, 1900, with the establishment of civil government for Puerto Rico.  USMG jurisdiction over the Philippines ended on July 4, 1901, with the establishment of civil government for the Philippines.  USMG jurisdiction over Cuba ended on May 20, 1902, with the establishment of civil government for Cuba.
As the last of the Article 3 territories to be returned to Japan, USMG in the Ryukyu islands ended on May 15, 1972, when the sovereignty of the island chain was transferred to Japan. In other words, USMG jurisdiction over this Article 3 territory was supplanted by a Japanese civil government. This date of May 15, 1972 was fully announced and widely publicized, and indeed has become part of the historical and legal record.
Military government is the form of administration by which an occupying power exercises government authority over occupied territory.  In the practice of the United States, such authority has also been used in the administration of trust territories.  The end of USMG jurisdiction is given by the rule: “Military government continues until legally supplanted.”
Now, turning back to the situation of “Formosa and the Pescadores” (aka Taiwan), Article 2(b) of the SFPT provides:
Japan renounces all right, title and claim to Formosa and the Pescadores.
Article 4(b) is as given above. However, after diligent research covering the period of 1952 to the present, the author can find no record of any announcement by the US Executive Branch, and in particular of the Commander in Chief, regarding the end of USMG jurisdiction over Taiwan. Hence, it is clear that USMG jurisdiction over Taiwan is still active in the present day.  To put this another way, in the current day Taiwan remains as “occupied territory,” and the occupying power is the United States of America.  

In order to present all the details regarding Taiwan’s international legal position in a comprehensive fashion, Part II. of this essay will first overview the key legal parameters of WWII in the Pacific and its aftermath.  Part III. will present a detailed commentary on the Taiwan question from the viewpoint of US military regulations.  Part IV. will give a detailed listing of the major war crimes committed in relation to the handling of the Taiwan issue in the period 1945 to today.  Part V. will then examine the legal rationale for the establishment of a United States military commission in Taiwan to deal with all relevant and unsettled legal issues.  
Part II. The Key Legal Parameters of WWII in the Pacific and its Aftermath
Background: In the aftermath of the First Sino-Japanese War, Qing China
 ceded Taiwan to Japan. Following the 1895 Treaty of Shimonoseki,
 Japan exercised sovereignty over Taiwan and held title to its territory.  The Republic of China was founded in 1912, however Taiwan, having come under Japanese rule in 1895, was not part of the ROC in the early years of the 20th century.
 

The following historical and legal details are important for understanding Taiwan’s true situation.  
(1) The US entered the Pacific War against Japan on Dec. 8, 1941. All military attacks against the four main Japanese islands and (Japanese) Taiwan were conducted by US military forces,
 as confirmed in numerous published sources.
 The United States is the “conqueror” and will be the principal occupying power.  

(2) The Republic of China (ROC) was entrusted with authority over Formosa and the Pescadores based on the specifications of General Order No. 1,
 issued on of Sept. 2, 1945, the day of the Japanese surrender.
 General Douglas MacArthur issued General Order No. 1 directing the “senior Japanese commanders and all ground, sea, air and auxiliary forces within . . . Formosa” to “surrender to Generalissimo Chiang Kai-shek.” Nothing in the post-war San Francisco Peace Treaty (SFPT) nor in any other treaty executed by or between the ROC and the other Allied Powers has altered this arrangement.

(3) Although the surrender ceremonies in Taiwan on Oct. 25, 1945, were ostensibly conducted on behalf of the Allies, the ensuing military occupation of Taiwan was conducted on behalf of the principal occupying power – the United States of America.
 

(4) Following the acceptance of the surrender of Japanese forces in Taiwan by the representatives of Chiang Kai-shek's government, Taiwan remained de jure Japanese territory. The ROC government occupied Taiwan on behalf of the principal occupying power pending a peace treaty with Japan, which would change the legal status of Taiwan. 

(5) The surrender ceremonies for Japanese troops did not signify any transfer of Taiwan sovereignty to any other nation, hence the mass naturalization of native Taiwanese persons as ROC citizens in Jan. 1946 is illegal under international law. See HR, Art. 45.

(6) The US position regarding the legal status of Taiwan after the Oct. 25, 1945 surrender ceremonies was been continually stated as "undetermined."  This was reflected in the Truman Statement of June 27, 1950,
 and repeated again in a 1971 State Dept. Memorandum.

(7) When the ROC fled to occupied Taiwan in December 1949, it became a government in exile.
  

(8) Pursuant to the SFPT, Japan renounced its sovereignty over Taiwan and title to its territory. SFPT Article 2(b) read: "Japan renounces all right, title and claim to Formosa and the Pescadores."

(9) China never became a party to the SFPT. Neither the ROC government, which occupied the island of Taiwan as agent for the principal occupying power, nor the government of the People's Republic of China (PRC), established on Oct. 1, 1949, signed or ratified the SFPT.

(10) SFPT Article 25 specifically provided that the Treaty did "not confer any rights, titles or benefits on any State which [was] not an Allied Power [as defined in Article 23(a),]" subject to certain narrow exceptions set forth in Article 21. Accordingly, China, a non-party, did not receive "any right, titles or benefits" under the SFPT except as specifically provided in Article 21.

(11) Specifically, China, a non-party, was not entitled to any benefits under Article 2(b) dealing with the territory of Taiwan. The parties to the SFPT chose not to give any "right, title [or] claim to Formosa and the Pescadores" to China.

(12) While SFPT Article 2(b) did not designate a recipient of "all right, title and claim to Formosa and the Pescadores," Article 23 confirmed the US as "the principal occupying power" with respect to the territories covered by the geographical scope of the SFPT, including "Formosa and the Pescadores."  Article 4(b) further confirmed the jurisdiction of the United States Military Government over Taiwan. 
(13) The Treaty of Peace between the ROC and Japan (aka the "Treaty of Taipei"),
 entered into force on August 5, 1952, did not transfer sovereignty over Taiwan from Japan to China either.

(14) The SFPT did not terminate the agency relationship between the US, the principal, and the ROC, the agent, with regard to the occupation and administration of Taiwan.
  

(15) In conjunction with the US Senate ratification proceedings on the US-ROC Mutual Defense Treaty,
 the Committee on Foreign Relations issued a statement on Feb. 8, 1955, which read:  “It is the understanding of the Senate that nothing in the treaty shall be construed as affecting or modifying the legal status or sovereignty of the territories to which it applies.”

(16) Moreover, as confirmed by the Truman Statement of June 27, 1950, and the SFPT, the United States government has never recognized the forcible incorporation of Taiwan into China.
 Following the entry into force of the SFPT on April 28, 1952, the ROC did not exercise sovereignty over Taiwan and did not have title to its territory.

(17) Under Article 6 of the US Constitution, the content of the Senate-ratified SFPT is part of the “supreme law of the land.”
 

(18) From the late 1920’s to December 31, 1978, the United States recognized the ROC as the legal government of China.  At no time did the United States recognize the ROC as the legal government of Taiwan.
 

(19) From 1945 to the present, Taiwan has been an occupied territory of the US, "the principal occupying power." Neither the SFPT, the Treaty of Taipei nor any other subsequent legal instruments after 1952 changed the status of Taiwan.

(20) The US as the principal occupying power has never transferred the sovereignty over Taiwan or title to its territory to any other government.  Hence, today, the Taiwanese people are entitled to enjoy “fundamental rights” under the US Constitution, similar to the residents of other US overseas territories.
 
Part III. US Military Regulations and the Taiwan Status 
A. Brief Introduction to US Army Field Manual FM 27-10
Most modern concepts of the laws of war date from the post-Napoleonic period, some go back earlier. In the late 1930's, the US Department of the Army decided to put together a compendium of all this data. The Army researchers assembled quite a bit of information and edited it into a Field Manual code-named FM 27-10 "The Law of Land Warfare." The first edition was published Oct. 1, 1940. 
Up to the present day, FM 27-10 has been updated a few times, and the most recent edition is July 1976, but it is still incomplete in many respects. Reading through its nine chapters, one doesn’t find commentary from On the Laws of War and Peace (1625) by Hugo Grotius, or The Law of Nations (1758) by Emerich de Vattel, although in discussing laws of war issues, those authors are often considered authoritative. There are no references to the famous nineteenth-century treatises of Military Law and Precedents by Colonel William Winthrop, Military Government and Martial Law by William E. Birkhimer, or other volumes which were at one time or another regarded as "standard references" by US Army personnel. There are no annotations from the abundant Supreme Court or international court decisions which deal with war, conquest, military occupation, military commissions, war crimes, and similar matters. There is no mention of Joseph Story's Commentaries on the Constitution (1833) which involve similar issues. Also in absence are any quotations from the International Committee of the Red Cross's Commentaries on the four 1949 Geneva Conventions and their Protocols, or analysis from the Military Law Review, widely regarded as the premier journal of military legal scholarship in the USA and published since 1958. Nor are there any references to peace treaties, and examples of how the different clauses are to be interpreted based on military jurisdiction, Supreme Court dicta, established international precedent, etc. so indeed a lot of information is missing. For the purposes of this article, we will call this the "uncompiled content." 
Most importantly, in terms of military occupation, FM 27-10 primarily deals with situations which are "in and out." In other words, US troops land on the beaches or at the border, the territory is conquered, military occupation is conducted, a peace settlement is reached, sovereignty is restored, and the troops leave.
Hence, before the author can begin discussing the content of the more important paragraphs from FM 27-10, Chapter 6: Occupation, in relation to the Taiwan status issue, it is necessary to offer a preliminary introduction to Insular Area studies.
B. US Insular Area Studies

At the present time, the United States has many types of overseas territories which are collectively referred to as "the insular areas." The larger insular areas originally came under the sovereignty of the United States in various ways. The following is a brief categorization of Major US Insular Areas, which are also called "unincorporated territories."

 TYPE 1: Insular Areas Acquired by Conquest -- In a treaty signed at the end of the Spanish-American War in 1898, Spain ceded Puerto Rico, Guam, and the Philippines to the United States. In the same treaty, Spain's sovereignty over Cuba was relinquished, but no recipient was designated.

 TYPE 2: Insular Areas Acquired by Purchase -- The United States purchased the Virgin Islands from Denmark in 1917.

 TYPE 3: Insular Areas Acquired by Agreement -- Great Britain and Germany renounced their claims over Samoa in February 1900. The island group was then formally ceded to the United States by the Samoan chiefs, with ratification by the US Congress in 1929.

 TYPE 4: Insular Areas Acquired after United Nations Trusteeship, as a Commonwealth of the United States -- The United States was responsible for administering the Northern Mariana Islands after World War II as a United Nations trusteeship. In 1976 Congress approved the mutually negotiated "Covenant to Establish a Commonwealth of the Northern Mariana Islands in Political Union with the United States." The commonwealth government adopted its own constitution in 1977, and the constitutional government took office in Jan. 1978. The Covenant was fully implemented on Nov. 3, 1986, pursuant to Presidential Proclamation No. 5564.

 (TYPE 5: An additional type of Insular Area would be those countries which have achieved independence but are now in "Free Association with the United States." However, these are not an "unincorporated territories" and hence are not considered here. )

All of these insular areas now have civil governments which handle their affairs, and this is a fact which is so commonly recognized as to scarcely need mention. Indeed, when people refer to US insular areas in the present era, they are referring to areas under "civil government," established by some organic act. 

However, what most civilian researchers have forgotten is that in the earliest recognition of this unincorporated territory concept, all US insular areas were under United States Military Government. This fact must be recognized before we can discuss the true relationship between Taiwan and the United States. 

Background:  In Fleming v. Page 50 U.S. 603 (1850), it was determined that: “So long as Congress has not incorporated the territory into the United States, neither military occupation nor cession by treaty makes the conquered territory domestic territory,...but those laws concerning 'foreign countries' remain applicable to the conquered territory until changed by Congress.”
For those territories over which Spain gave up her sovereignty as a result of the April 11, 1899, Spanish-American Peace Treaty (Treaty of Paris), the landmark ruling of Downes v. Bidwell 182 U.S. 244 (1901) introduced the concept of "unincorporated territory" into the United States legal lexicon.    In other words, the US Supreme Court determined that upon the termination of Spanish sovereignty over these territories, under US law they became "US unincorporated territories." However, at the time that the Treaty of Paris came into effect (and indeed for several years thereafter in most cases), all of these territories were under United States Military Government (USMG), and not under any form of "civil government." Hence, beginning with the Spanish-American War cessions, what the US Supreme Court is speaking of is the category of "unincorporated territory under USMG."
With the conclusion of these preliminary comments, the following section will overview six key paragraphs from US Army Field Manual FM 27-10, Chapter 6, Occupation.

C. Commentary on FM 27-10, para. 351 to 356.

� Treaty of Peace with Japan, Sept. 8, 1951, Allied Powers-Japan, 3 U.S.C. 3169, 136 U.N.T.S. 46 (entered into force Apr. 28, 1952)


� Property -- (1) something, as land and assets, legally possessed, (2) a piece of real estate, (3) something tangible or intangible to which its owner has legal title, (4) the right of ownership; title.


� Treaty of Peace between the United States of America and the Kingdom of Spain, Dec. 10, 1898, U.S.-Spain, 30 Stat. 1754 (entered into force Apr. 11, 1899)


� Taiwan became part of the Chinese Empire in 1683 following the fall of the Ming Dynasty and the establishment of the Qing Dynasty.  See, e.g., Jonathan I. Charney and J. R. V. Prescott, Resolving Cross-Straight Relations between China and Taiwan, 94 A.J.I.L. 453, 453-456 (2000).  


� Treaty of Peace, Apr. 17, 1895, China-Japan, 181 Consol. TS 217 (entered into force May 8, 1895).


� Significantly, Art. 4 of the ROC Constitution (came into force came into force on Dec. 25, 1947) specifies that "The territory of the Republic of China within its existing national boundaries shall not be altered except by a resolution of the National Assembly." In regard to the alleged incorporation of Taiwan into Chinese territory, there is no resolution of the National Assembly on record.


� In Formosa Betrayed, George H. Kerr indicates the beginning of such US aerial bombardment as Thanksgiving Day 1943, and gives further information on bombing raids throughout 1944. See Formosa Betrayed, Chapter 2, by George H. Kerr, Houghton Mifflin Co., Boston, Mass. (1965), republished Taiwan Publishing Co., Irvine, Calif. (1992). 


� In Untying the Knot, Richard Bush also states that US airplanes had begun bombing targets on Taiwan in November 1943. See Untying the Knot, Chapter 2, by Richard C. Bush, Brookings Institution Press, Washington, D.C. (2005) 


� Supreme Commander for the Allied Powers General Order No. 1, Sept. 2, 1945, J.C.S. 1467/2.


� The Japanese representatives signed the Instrument of Surrender aboard the battleship USS Missouri anchored with other United States and British ships in Tokyo Bay.  Separate surrender ceremonies were held in Taiwan, and the military occupation of Taiwan was conducted separately from that of the four main Japanese islands. 


� Chinese scholars have traditionally placed much emphasis on the fact that “the Japanese troops in Taiwan surrendered to the Republic of China,” while ignoring the United States’ role as the conqueror and the principal occupying power.  


� Oath of Allegiance Forbidden: It is forbidden to compel the inhabitants of occupied territory to swear allegiance to the hostile Power.  See Annex to Hague Convention No. IV, 18 October 1907, embodying the Regulations Respecting the Laws and Customs of War on Land, Art. 45; also quoted in FM 27-10 para. 359.


� See a more detailed discussion of the Truman Statement in Part III. of this article.


� Memorandum from the Department of State Legal Advisor (L/EA - Robert I. Starr) to the Director of the Office of Republic of China Affairs (Charles T. Sylvester], July 13, 1971, "Subject: Legal Status of Taiwan." This memorandum is reprinted as Appendix C in John J. Tkacik, ed., Rethinking One China (Washington, D.C.: The Heritage Foundation, 2004), p. 181.


� A government in exile may be defined as “A political group that claims to be a country's legitimate government, but for various reasons is unable to exercise its legal power, and instead resides in a foreign country,” or more simply as “A government established outside of its territorial base.”    


� Treaty of Peace with Japan, Apr. 28, 1952, R.O.C.-Japan, 163 U.N.T.S. 38 (entered into force Aug. 5, 1952).  


� Article 2 of the Treaty of Taipei provides: “It is recognised that under Article 2 of the Treaty of Peace which Japan signed at the city of San Francisco on 8 September 1951 (hereinafter referred to as the San Francisco Treaty), Japan has renounced all right, title, and claim to Taiwan (Formosa) and Penghu (the Pescadores) as well as the Spratley Islands and the Paracel Islands.” While downplaying these Art. 2 provisions, many Chinese scholars have traditionally considered that in the post-war treaty arrangements, Japan renounced the sovereignty of Formosa and the Pescadores and then concluded the bilateral Treaty of Taipei with the ROC. Hence, (in their view) under international law, the ROC must be interpreted as the recipient of the sovereignty of these areas.  Such an interpretation is incorrect however.  Two important considerations must be noted: (1) Under Art. 2(b) of the SFPT (effective April 28, 1952) Japan renounced “all right, title and claim to Formosa and the Pescadores.” Obviously, after this date Japan could no longer make any further disposition of these areas, and notably the Treaty of Taipei only came into effect on August 5, 1952. Moreover, (2) the Treaty of Taipei is a subsidiary treaty under the provisions of SFPT Art. 26, and its provisions cannot exceed those of the SFPT.  


� The ROC is not a signatory to the SFPT, and according to the provisions of Article 25 cannot be considered one of the Allied Powers under the treaty.  As a result, nothing in the SFPT can give any weight to an assertion (by numerous scholars) that the “ROC on Taiwan” represents the “Allied Powers” or that it is an organ established by the Allies.  Under Article 2(b), Japan has all right, title and claim to Taiwan without naming a “receiving country,” however under Article 4(b), United States Military Government (USMG) jurisdiction over Taiwan is active, hence the role of the ROC as an agent for USMG is quite apparent.  Additionally, Article 23(a) recognizes the USA as the “principal occupying Power,” a choice of terminology which strongly suggests that there is/are “subordinate occupying power(s)” exercising delegated administrative authority for the military occupation of particular areas which are included within the geographic scope of the treaty.  


� Mutual Defense Treaty with the Republic of China, Treaties and International Acts Series 3178, (1955).


� See Report on Mutual Defense Treaty with the Republic of China, U.S. Senate, Committee on Foreign Relations (1955), Appendix 17, available at http://www.cns.miis.edu/straittalk/Appendix%2017.htm  


� The analysis of this important point is confirmed by Cheng Fu Sheng v. Rogers, 177 F. Supp. 281 (D.D.C. 1959), where the court felt it was “necessary . . . to ascertain and be guided by the attitude of the Department of State on the question whether [Taiwan] is to be regarded as a part of China.”   To that end, the court examined, inter alia, a Department of State Bulletin, which constituted an official expression of foreign policy regarding Taiwan.  The Bulletin discussed the Treaty of Shimonoseki, whereby China ceded Taiwan to Japan; the Cairo Declaration; the Potsdam Declaration; the 1945 Instrument of Surrender; General MacArthur’s General Order No. 1; and the SFPT, whereby Japan renounced all “right, title and claim” to Taiwan.  Id. at 283-284, citing Dep’t State Bulletin, Vol. XXXIX, No. 1017, Dec. 22, 1958, at 1005-1009.  The Department of State Bulletin further stated that “neither [the SFPT] nor any other agreement thereafter has purported to transfer the sovereignty of [Taiwan] to China.”  Id.  The court held that “the sovereignty of [Taiwan] has not been transferred to China; and that [Taiwan] is not a part of China as a country, at least not as yet, and not until and unless appropriate treaties are hereafter entered into.”


� Under the Supremacy Clause of the Constitution, “all Treaties made, or shall be made, under the Authority of the United States, shall be the supreme Law of the land.”  U.S. CONST. art. VI, §2.  


� In the period of 1952 to the present, no “civil government” recognized by the principal occupying power (the United States) has been established in Taiwan to supplant USMG jurisdiction over the territory. Formerly, the United States afforded official diplomatic recognition to the ROC on the basis of its being the sole legal government of China.  This recognition was terminated effective Jan. 1, 1979. Although the ROC has been exercising delegated administrative authority for the military occupation of Taiwan from 1945 to the present, the exercise of such “effective territorial control” is not equivalent to an international law determination that the ROC is the legal government of Taiwan, or that the ROC on Taiwan is a sovereign nation. 


� Article 2(b) and Article 23(a) of the SFPT demonstrate intent to create a private cause of action against the United States.  By designating the United States as the principal occupying Power in Article 23(a), and by further confirming the jurisdiction of the United States Military Government over Taiwan in Article 4(b), the SFPT created the United States’ obligation to guarantee fundamental rights to the persons living in the territory deemed occupied by the United States under the SFPT. Considering that the United States is holding de jure sovereignty over Taiwan, the Taiwanese people owe permanent allegiance to the United States and have the status of United States nationals (as opposed to citizens).   
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