The Taiwan Cession Scandal

The Taiwanese are pushing for the right to have a referendum on a host of issues affecting their future, including the use of nuclear power, their application to enter the World Health Organization, and of course their independence.   Recent responses from Washington, D.C. have not been favorable, since it is feared that any moves toward more self-autonomy for the island may anger Beijing.

Many people point to rights of “self-determination” of all peoples, and wonder why Washington would oppose such basic rights for the Taiwanese.  This, and indeed all other Taiwanese political arguments, brings us back to the riddle of Taiwan's correct position under international law in the world today.  This is a subject that has puzzled legal researchers for decades.  Consider: (a)  Taiwan is not recognized as a sovereign country, (b) at the present time it is not part of the People's Republic of China,  (c) Japan renounced any right, title, or claim to Taiwan in the San Francisco Peace Treaty (SFPT) after WWII . . . . . . so   What is Taiwan?     An Editorial “Shutting Out Taiwan” appeared in the Washington Post on May 20, 2003.  In regard to Taiwan’s application admission to the WHO being denied for the seventh year in a row, the author stated “ . . . . these differences reflect the fact that Taiwanese statehood, according to a surreal but long-standing international tradition, is not recognized by the United Nations or almost anyone else.”

In fact I would maintain that Taiwan’s position in the world is exceedingly clear.  Taiwan qualifies as a military colony of the United States of America, or what we might put in another way by saying “Taiwan is a dependant Chinese nation on a US military reservation.”

The Montevideo Convention of 1933 said that the state as a person of international law should possess the following qualifications: (a) a permanent population; (b) a defined territory; (c) government; and (d) capacity to enter into relations with the other states.  Unfortunately, Taiwan fulfills the unique position under international law which will allow it to appear to fulfill the four criteria of the Montevideo Convention, when in fact it does not fulfill them.  This is easily explained by examining the historical record.  

On September 2, 1945, General Douglas MacArthur directed Generalissimo Chiang Kai-shek to accept the surrender of Japanese troops on Formosa.  Up to the present day, many people have misinterpreted the meaning of these words.  Here is the truth of the situation: by these words, what General McArthur delegated the administrative authority for the occupation of Formosa to the Generalissimo.   

Military occupation: basic concepts 

If resistance is offered, the state of invasion within any portion of a belligerent's territory corresponds with the period of resistance. If the invasion is unresisted, the state of invasion lasts only until the invader has taken firm control of the area with the intention of holding it. Invasion is not necessarily occupation, although occupation is normally preceded by invasion and may frequently coincide with it. An invader may attack with naval or air forces or its troops may push rapidly through a large portion of enemy territory without establishing that effective control which is essential to the status of occupation.

Military occupation is a question of fact. It presupposes a hostile invasion, resisted or unresisted, as a result of which the invader has rendered the invaded government incapable of publicly exercising its authority, and that the invader has successfully substituted its own authority for that of the legitimate government in the territory invaded.

Territory is considered occupied when it is actually placed under the authority of the hostile army. The occupation extends only to the territory where such authority has been established and can be exercised. 

Being an incident of war, military occupation confers upon the invading force the means of exercising control for the period of occupation. It does not transfer the sovereignty to the occupant, but simply the authority or power to exercise some of the rights of sovereignty. The exercise of these. rights results from the established power of the occupant and from the necessity of maintaining law and order, indispensable both to the inhabitants and to the occupying force. 
--- source: US Army regulations, quoting from official 

 interpretations of the Hague and Geneva Conventions

Plenum dominium et utile
Among many cultures with long history, there is the concept that “the king may claim the land where he stands”, which amounts to saying that “effective territorial control equals sovereign rights.”  However, except for the unique circumstances of terra nullius, international law scholars actually discarded this premise after the period of the Napoleonic Wars, and today it is no longer accepted, for the simple reason that it amounts to nothing more than a license to steal.  To more fully understand civilized concepts of land ownership and related matters, we must review certain customary issues of possession and usage which arose in feudal times.

The phrase “plenum dominium et utile” is used to express a duality of dominion which is title and control/usage of property. There is the incorporeal issue of the title of “dominium plenum,” which designates the holding of the title by a superior power, and the corporeal issue of “utile dominium,” which involves the custodial matters of those whose use their labor to till the soil of the superior power (“the king” or “the crown”). Hence in feudal times there was the emergence of subjects of the king making their living on the fertile soil under his dominion. 

This is to say that the political status of subjects is tied to the law of the soil, if the plenum dominion of the superior power can be proven. Indeed, such a doctrine might mark the origins of the concept of “territorial cession” in the middle ages.  It also conveniently clarifies the political relationship with the native inhabitants for treaty purposes of dominion and jus feciale (international public law for war and diplomacy), while clearly delineating that the dual nature of the territorial proprietorship does not imply the existence of two sovereigns.  
In the situation of Taiwan, with MacArthur’s delegation of administrative authority for the occupation to the ROC military forces, there is the use of the labor of the “Taiwan governing authorities” (which is the terminology used in the Taiwan Relations Act) for carrying out the functions of local government over territory under their control. While in possession of the land, and exercising effective territorial control, no permission will be granted for them to steal it from the domain of the supreme authority holding its title under the provisions of SFPT.  This is the explanation why the USA is a country that supports democratic principles, but at the same time it opposes any Taiwanese referendum for self-determination.   
Legal Problems under Military Occupation

In years past, legal analysts dealing with law of war issues have struggled with the question of what happens to the sovereignty of a particular geographic area and the civil rights of the inhabitants when that area is placed under military occupation.  Consider that under some formulations, a geographic area is divided into zones and put under occupation by the military forces of several different countries.  Many questions immediately arise.  With a division of national territory into individually occupied zones, will local people construe this as a dividing up of the original nation, and assume that the foreign powers are planning complete annexation? Will certain politicians in these countries consider this an open invitation to annex the occupied area via the passage of domestic legislation? Or to make the local populace subject to income taxes and sales taxes, with the proceeds being remitted back to the national treasury of the occupier? Is it desirable for each country raise its own flag over the occupied area where it exercises control? Or what flag should be raised? Should each occupying power establish its own complete governmental structure in its occupied zone, inclusive with a court system? What if its manpower resources are inadequate?  What about passports, ID cards, drivers’ licenses, etc. for the local populace? Who is in charge of issuance, and what are the limits of their authority?  In the broadest sense, what kinds of civil rights do the local people have?  Specifically, do the local people have “constitutional rights” under the constitution of the occupying power in each zone, or do they have absolutely no claim to any constitutional rights whatsoever?  What about the civil rights of non-military personnel of the occupying powers?  What if the government of one occupying power undergoes a revolution, and its troops decide to settle there permanently, what is their legal status?   During the period of occupation, where is the sovereignty of this geographic area under all these possible different scenarios? How does one determine the allegiance of the local populace – is it to the occupying power in each zone or to the original government which is no longer functioning? What if local people move from one zone into another – does their allegiance change or remain the same? 

All of these problems are insolvable without a very clear plan for the assignment of responsibility in undertaking military occupation.  Hence, in any particular theatre, there is the designation of the principal occupying power.   All other military forces (of other nations) who are taking charge of the occupation of specific areas are “secondary partners” or “junior partners” in the occupation.”  In this way, all of the complex legal problems which arise in conjunction with military occupation, including a determination of the civil rights of all personnel in the occupied area, may be precisely addressed.

Surrender of Japanese forces and the signing of a peace treaty 

With the help of the United States military forces, representatives of the Republic of China arrived in Formosa in mid-October, 1945, and accepted the surrender of Japanese troops on October 25.  Under the law of war, this marks the beginning of the belligerent occupation of Formosa, but there was no transfer of sovereignty.  The Chinese troops didn’t want to accept the reality of this on that fateful day of October 25, 1945, so they raised the ROC flag over Taiwan.  This mistake arose from the failure to clearly see the two hats which the ROC government was wearing at that time : (1) it was the juridical person of China, (2) it was exercising delegated administrative authority of the United States Military Government (USMG) in the occupation of Formosa and nearby islands.   

According to the law of war and accepted military principles, the US military forces should have accepted the surrender of the Japanese troops in September, 1945, raised the US flag, and then held a ceremony to make an unambiguous delegation of administrative authority for the occupation to the ROC military forces.  This would have avoided any and all confusion not only among the local populace, but among the ROC military officers as well.  October 25, 1945, was not “Retrocession Day”, but we know that the ROC government took over effective territorial control of Taiwan on that date.  

A few years later, the People’s Republic of China was founded on October 1, 1949, and the remnants of the ROC government fled to Taiwan in December, 1949.  Unfortunately, they did not hold the sovereignty of Formosa, the Pescadores, or adjoining islands, although due to the confusion of October 25, 1945, they claimed they did.

In the Fall of 1951, international delegates met in San Francisco to come up with some treaty provisions.  Article 2b of the San Francisco Peace Treaty (SFPT) stated: “Japan renounces all right, title and claim to Formosa and the Pescadores.”  In the last fifty years, the majority of researchers and commentators have said that this clause is extremely vague, because it doesn’t clarify to whom the sovereignty of these islands were given.  

In fact, this clause is quite specific.  After the conclusion of a peace treaty, if the territory is not awarded to any other country, then it remains under military occupation, however now it is friendly territory, and we speak of “friendly occupation”.  This is also called the civil affairs administration of a military government.  

Article 4b of the SFPT stated: “Japan recognizes the validity of dispositions of property of Japan and Japanese nationals made by or pursuant to directives of the United States Military Government in any of the areas referred to in Articles 2 and 3.”   So, Taiwan (which we use as the collective name for “Formosa, the Pescadores, and other nearby islands) continued under military occupation, with the United States as the principal occupying power (see SFPT Article 23) and the Republic of China government as local military governors, exercising delegated administrative authority.   After Senate ratification of the SFPT on April 28, 1952, it was clear that Taiwan had not been awarded to the Republic of China. The benefits that China can claim from the treaty are clearly outlined in Article 21, and don’t include Formosa and the Pescadores. According to international law principles, the US flag should have been raised and flown, but no one in Washington, D.C. wanted to bring this up, lest the Generalissimo lose face, so Taiwan continued under the ROC flag. 

The United States continued to treat the ROC as the legal government of China up through the early 1970’s, but this policy was quite far removed from “reality”, and was becoming exceedingly awkward and inconvenient. The PRC was becoming a big player in the world community, and business people wanted to get busy in the huge PRC market. Unfortunately, the official US government position, based on anti-communist principles, was that diplomatically it only recognized the ROC government, which was now “in-exile” on Taiwan.   

US Constitutional rights for Taiwanese people

Moreover, when considering Taiwan’s true status as a military colony of the USA, which should have been under the US flag, it was easily seen that as of the early 1970’s, the Taiwanese had been denied their US Constitutional rights for over 20 years.  If such a fact were to be brought out into the open, there might be charges that certain US officials had violated their oath to “preserve, protect, and defend the Constitution of the United States,” and that could be anything but pleasant.  How could anyone explain to the Taiwanese people, or to the American people, that a diplomatic blunder which effectively made all other US historical diplomatic blunders pale in comparison had been committed here in the modern era?      

Well, looking again at SFPT Article 4b, and the Insular Cases of the US Supreme Court, an idea for a solution must have come to the mind of the Secretary of State and the President at that juncture in the early 1970’s. They must have thought back to their readings in diplomatic history, and especially to the history of Cuba. 

Cuba and Taiwan: comparative history

The outline of the military history of Cuba beginning in 1898 can be given as follows: (a) Spanish American War ends.  (b) Surrender by Spanish Forces on Cuba: July 17, 1898.  (c) Treaty of Paris comes into effect, February 6, 1899. (d) Article 1 of the peace treaty: “Spain relinquishes all claim of sovereignty over and title to Cuba. And as the island is, upon its evacuation by Spain, to be occupied by the United States, the United States will, so long as such occupation shall last, assume and discharge the obligations that may under international law result from the fact of its occupation, for the protection of life and property.” (e) End of United States military government by proclamation: May 20, 1902. (f) Cuba becomes independent.

Looking at comparative data for Taiwan, Mr. Kissinger and Mr. Nixon could see (a) World War II ends. (b) Surrender by Japanese Forces on Taiwan: October 25, 1945. (c) San Francisco Peace Treaty comes into effect, April 28,1952. (d) Article 2b of the peace treaty: “Japan renounces all right, title and claim to Formosa and the Pescadores.” (d) ----.  (e) ???. 

Doing a cursory comparison of this data it is obvious that both in the Treaty of Paris for Cuba and in the SFPT for Taiwan, the sovereign rights were relinquished without specification of whom would receive them – thus constituting a “limbo cession.”  In SFPT Article 2b, the second sentence is missing.  However, it could be firmly held that it is actually “understood” – after all the United States is stated as the principal occupying power of Japan and her former dependencies in SFPT Article 23.    Japan is authorized to conclude a separate peace treaty with any non-signatory countries in Article 26, but the terms and conditions of any such treaty cannot exceed those of the SFPT.

Due to manpower restraints and other concerns, the administrative authority for military occupation can be delegated to local groups or local military forces.  In the case of Taiwan, the historical record shows that the United States delegated the entire military occupation to the KMT military forces (“Republic of China”) in General Order No. 1 of September 2, 1945.   

Mr. Kissinger was intimately familiar with such international law precepts as (1) occupation does not transfer sovereignty, and (2) military government continues until legally supplanted.  Considering all relevant treaties and international agreements involving the United States and Taiwan up through the early 1970’s, one fact was missing -- there was no mention of the termination of United States Military Government (USMG) in Taiwan.  The Mutual Defense Treaty certainly didn’t contain relevant provisions, and that would have been the logical place to put some notice to this effect.   

The Republic of China government moved to Taiwan in 1949, and was recognized as the juridical person of China up to its loss of a United Nations seat in 1971.  (The USA later broke relations in late 1978.)   Hence, in the early 1970’s the ROC was increasingly looking like a “non-recognized government-in-exile” exercising delegated administrative authority over a geographical area where it had no sovereignty.  

Due to various arguments over the application of the uniform tariff clause in the US Constitution, the Supreme Court ruled that during the USMG occupation of Cuba, (1) the island comprised a separate customs territory under the USMG, (2) its sovereignty was held in trust by the USMG, (3) it was unincorporated territory of the United States by default, after cession by treaty with the USMG as principal occupying power.  Before determination of its final status, being without its own organic law (Constitution), it was also termed “unorganized”. This legal structure is outlined in the 1901 Supreme Court cases of Neely v. Henkel and Downes v. Bidwell. Mr. Kissinger would surely have seen that the same analysis fit Taiwan: it could be classified as  “undetermined, unorganized, and unincorporated territory of the USMG, and currently in interim status.”  Importantly, during the occupation of Cuba by the USMG, the US flag flew over the island, and the allegiance of the “island citizens” was to the United States, during this period of “interim status.”  

Charts which compare the development of Cuba and Taiwan may be found at:

http://www.taiwanadvice.com/history/cubatw.htm
A deal with the PRC

In exchange for the PRC’s international support, a promise to establish formal diplomatic relations, and the opening up of their markets, the US President and Secretary of State only needed to make a civil affairs agreement to authorize the future transfer the sovereignty of Taiwan to the PRC, and all past US improprieties would be conveniently swept under the rug so to speak.   Viola! the Shanghai Communique of Feb. 28, 1972! 
US Army regulations show a clear method how “sovereignty transfer” of territory under friendly occupation can be done, and the appropriate passage is quoted below, with relevant notations/explanations in parentheses. 

Friendly Territory Subject to Civil Affairs Administration Distinguished 

Civil affairs administration is that form of administration established in friendly territory (after peace treaty conversion from enemy territory because of plenum dominium et utile) whereby a foreign government (US Military Government tentatively disclaiming but not officially ceding any plenum dominium et utile) pursuant to an (Shanghai Communique as an executive)agreement, expressed or implied, with the (PRC) government of the (Taiwan) area concerned, may (allow the Chinese rebels or the ROC administrative authorities on Taiwan to ) exercise certain (SFPT administrative) authority normally the function of the local government. 

Such (administrative) administration is often established in (Taiwan) areas which are freed from enemy occupation (by SFPT cession from Japan). It is normally required when the (PRC) government of the (Taiwan) area concerned is unable or unwilling to assume full responsibility for its (SFPT) administration. (Taiwan) Territory subject to civil affairs administration (of US Military Government) is not considered to be (belligerently) occupied. (After treaty cession, it is friendly territory and not a legal belligerent occupation of the enemy territory). 

If circumstances have precluded the conclusion of a civil affairs agreement with the lawful government of allied territory recovered from enemy occupation or of other territory liberated from the (Japanese) enemy, (US/ROC) military government may be established in the (Taiwan) area as a provisional and interim measure. A (Shanghai Communique and a PRC-ROC bilateral ) civil affairs agreement should, however, be concluded with the (PRC) lawful government at the earliest possible opportunity.
Thus in crafting this 1972 Communique, the following sentences were inserted to deal with the resolution of this Taiwan status problem: “The United States acknowledges that all Chinese on either side of the Taiwan Strait maintain there is but one China and that Taiwan is a part of China. The United States Government does not challenge that position. It reaffirms its interest in a peaceful settlement of the Taiwan question by the Chinese themselves.” 

This indicates that the final status of Taiwan is to be as a part of the PRC, (probably as a “Self Autonomous Region”), and determination of the timetable for implementation of this final status depends on the successful outcome of negotiations between the representatives of the PRC and the Taiwan governing authorities.

From the vantage point of 2003, we can see that of all the countries in the world today, only the USA has a series of “Shanghai Communiques” with the government of China, and a “Taiwan Relations Act.”  The Shanghai Communiques were completed without consulting the Taiwan governing authorities, and this has always been a source of great bewilderment (if not anger) to the Taiwanese.  However, the basis for these arrangements can be found in SFPT Article 4b: “Japan recognizes the validity of dispositions of property of Japan and Japanese nationals made by or pursuant to directives of the United States Military Government in any of the areas referred to in Articles 2 and 3,” and follows directly from US Army civil affairs regulations. 

Considerations of the Montevideo Convention 

As expected, in late 1978 the United States broke relations with the ROC, and established formal diplomatic relations with the PRC some three months later.  So, considering that at the present time here in the 21st century Taiwan is not yet a part of the PRC, we need to return to the specifications of the Montevideo Convention, and try to revise them into a more meaningful configuration.  We note that for a geographical area in which the local government is actually exercising delegated administrative for military occupation, or to put it another way “is a junior partner in the occupation,” it will indeed appear that the four criteria of the Montevideo Convention, Article 1, have been met, when in fact the geographic area in question does not represent an independent sovereign state.  

It will be much clearer if we expand these four criteria to eight criteria, designating “defacto” and  “dejure” aspects.  Under this analysis, the Taiwan governing authorities do not truly have the dejure “capacity to enter into relations with the other states”.  This is made more clear if we add a ninth criteria, which would be “the transfer or formation of the juridical person.”  Unfortunately, Taiwan does not fulfill this criteria either, since the sovereignty of Taiwan and nearby islands has never been transferred to the “Taiwan governing authorities.”

More information on the inadequacy of the Montevideo Convention in dealing with the special circumstances of territory under military occupation is given at: 

http://www.taiwanadvice.com/conventions/montconv.htm
Here is a correct summary for Taiwan done on April 28, 2003, which is the fifty-first anniversary of the San Francisco Peace Treaty.

Taiwan: Confirmation of Autonomy
	variable　
	 defacto
	 dejure

	 defined territory
	  Yes
	  Yes

	 permanent population
	  Yes
	  Yes

	 government 
	  Yes
	  Yes

	 independence for action, capacity to enter into relations with other states
	  Yes
	  No


	         Transfer or formation of juridical person: No


Conclusion as of April 28, 2003

Name: Taiwan Cession 

International Law Determination: Unincorporated territory under USMG 

Cession Day: April 28 

Nationality of Populace: Island Citizens (may also be called "domestic aliens" or "TRA aliens" from the US perspective)

Status: Interim Status (US unincorporated Territory) 

Allegiance of Island Citizens During Interim Status: USA 

Flag of the Interim Status: Flag of the USA 

National Anthem of the Interim Status: "Star Spangled Banner" or "God Bless America"

Language: Chinese 

Romanization (orthography): Hanyu Pinyin 

Weights & Measures: Metric System 

Constitution: USA Constitution ("fundamental rights") 

Income Tax Liability: to Taiwan governing authorities (there is no USA federal income tax liability due to Taiwan’s “independent customs area” classification)

Considering the additional fact that he Taiwan Relations Act is a domestic law of the USA, all of the above evidence gives further credence to the viewpoint that the sovereignty of Taiwan is currently held in trust by the USMG. Accordingly, we arrive at a clear explanation of why “  . . . . Taiwanese statehood, . . . . . . is not recognized by the United Nations or almost anyone else.”  

Confusion over “foreign state equivalency”

. . . . . Whenever the laws of the United States refer or relate to foreign countries, nations, states, governments, or similar entities, such terms shall include and such laws shall apply with respect to Taiwan.

The various attempts of the pro-independence Taiwanese lobbying groups to construe this “foreign state equivalency” clause of the Taiwan Relations Act to mean that the US recognizes Taiwan as a true “foreign state” clearly show that their promoters have fallen into a common perceptual trap.  They have failed to research the law of war, examine the historical record, and clarify that the “Taiwan governing authorities” do not have sovereignty over the Taiwan area.  In fact that sovereignty is still held by the USMG, even if the current Secretary of Defense is unaware of the true facts of the matter. No matter how far the democratic development of Taiwan proceeds, the legal premise remains that “occupation does not transfer sovereignty,” so Taiwan cannot claim any sovereign rights to its geographical territory based on “democratic development,” although this continues to be a popular claim of the pro-independence advocates.  Moreover, the appellation of “Republic of China” violates the United States’ One-China policy.  Hence, the Taiwan Relations Act does not recognize the government of the “Republic of China,” and only refers to the “Taiwan governing authorities.”

Denial of Constitutional rights

While the status of Taiwan is a political issue, the denial of fundamental constitutional rights to Taiwanese persons in an locale which qualifies as a US insular area is something that the members of the House’s Committee on International Relations and the Senate’s Foreign Relations Committee should take note of.  For the time being the Taiwanese are qualified to enjoy fundamental constitutional rights under the US flag, but this by no means represents their “final status” – it is merely an exercise of the doctrine of “temporary allegiance” under the law of occupation.  (See the US Supreme Court cases of United States v. Rice, 1819, and Fleming v. Page, 1850.)    The Taiwanese can continue on toward an envisioned future unification with the PRC, based on the outcome of successful cross-Strait negotiations.  There is no need to stress the right of “self-determination,” or to push for a referendum on independence, when it is clear that Washington, D.C. holds all the cards.  In fact, Taiwan could become an independent nation tomorrow if the US government announced the end of military government in Formosa and the Pescadores, however such a move is unlikely.   Meanwhile, Taiwan’s “interim status” under the US flag would clearly have many advantages, not the least of which would be the completion of its application for “associate membership” in the World Health Organization, based on Article 8 of the WHO Constitution, and its retention of the status of “independent customs territory” in the World Trade Organization.  In short, the only thing missing for a full rectification of current Taiwanese political problems is political will in Washington, D.C.  
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