The United States Position on the Taiwan Question 
-- and an analysis of the “undetermined status” 
Many scholars in Taiwan do not agree with the United States position that the legal status of Taiwan is “undetermined.” The following collection of data provides a comprehensive overview of this subject, with full conclusions given at the end. 
Note: In regard to the disposition of the territory of “Formosa and the Pescadores,” (aka Taiwan), in the following listing the Cairo Declaration (Dec. 1, 1943), the Potsdam Proclamation (July 26, 1945), and the Japanese Surrender instrument (Sept. 2, 1945) have been omitted. This is because these documents contained only “statements of intent,” which do not hold any strict legal validity. From the WWII period to the present, the highest ranking document of law regarding the disposition of Taiwan is the Senate-ratified San Francisco Peace Treaty (SFPT), which gives the full specifications. 
	Statements 
	Historical Record
	Analysis

	Dec. 8, 1941: US Congress issues a declaration of war against the Japanese Empire, which includes Taiwan
	All military attacks against (Japanese) Taiwan in the Dec 1941 to Fall 1945 period were conducted by US military forces
	The United States of America will be the principal occupying power of the four main Japanese islands and all overseas Japanese territories


	Sept. 2, 1945, in General Order No. 1, General Douglas MacArthur stated: The senior Japanese commanders and all ground, sea, air and auxiliary forces within China (excluding Manchuria), Formosa and French Indo-China north of 16 north latitude shall surrender to Generalissimo Chiang Kai-shek.
	The Republic of China military forces were transported to Taiwan on US ships. The formal surrender ceremonies were held on Oct. 25, 1945, in the city of Taipei.
	After the surrender ceremonies, the belligerent occupation of Taiwan began. 


	Oct. 25, 1945: Japanese surrender ceremonies in Taiwan.
	
	In Chapter 2 of Formosa Betrayed, author George H. Kerr noted that "The immense sweep of global events in mid-summer 1945 obscured one technical point of importance. Japan was surrendering her empire to the Allies and not to China alone. Formosa was Japan's sovereign territory, and sovereignty could not be transferred until a peace treaty could be worked out, agreed upon, and signed."


	Enmeshed in a civil war between the Nationalists and the Communists for control of China, Chiang's government mostly ignored Taiwan until 1949, when the Communists won control of the mainland. That year, Chiang's Nationalists fled to Taiwan and established a government-in-exile.

	
	By moving its central government to occupied Taiwan in mid-December 1949, the Republic of China has become a government in exile. 


	June 27, 1950, President Truman: The determination of the future status of Formosa must await the restoration of security in the Pacific, a peace settlement with Japan, or consideration by the United Nations.
	
	In 1950, Taiwan was still under belligerent occupation. 


	May 1951, General Douglas MacArthur stated at a US congressional hearing:   … legalistically Formosa is still a part of the Empire of Japan.
	
	None of the Allies recognized any transfer of the sovereignty of Taiwan to China during the 1945 to 1950 period. 


	April 28, 1952, Senate-ratified San Francisco Peace Treaty (SFPT). Article 2(b) states: Japan renounces all right, title and claim to Formosa and the Pescadores. 

No "receiving country" was designated for this territorial cession in the SFPT.
 However, Article 23 designates the United States as the principal occupying power, and Article 4(b) specifies: Japan recognizes the validity of dispositions of property of Japan and Japanese nationals made by or pursuant to directives of the United States Military Government in any of the areas referred to in Articles 2 and 3.
Additionally, Article 25 provided that China, a non-party, was not entitled to any benefits under Article 2(b) dealing with Taiwan territory.
	
	The SFPT states that the United States of America is the principal occupying power, and confirms United States Military Government (USMG) jurisdiction over Taiwan is active. 
The Republic of China does not gain any benefits to Taiwan, and hence the continued flying of the Republic of China flag in Taiwan after late April 1952 is highly questionable.

Under this treaty, the position of the ROC in Taiwan can only be interpreted as “agent” for USMG.  


	1955, Mutual Defense Treaty: The US Senate's Committee on Foreign Relations issued a report on Feb. 8, 1955 which specified: It is the view of the committee that the coming into force of the present treaty will not modify or affect the existing legal status of Formosa and the Pescadores.
	
	The United States Executive Branch has not held that the ROC is the “recognized civil government of Taiwan.”  


	1963, Dwight D. Eisenhower: The Japanese peace treaty of 1951 ended Japanese sovereignty over the islands but did not formally cede them to "China," either Communist or Nationalist.
 
	
	No US President has ever recognized any forcible incorporation of Taiwan into Chinese territory. 


	July 13, 1971 State Dept. Memorandum on the Legal Status of Taiwan: Pursuant to Japanese Imperial General Headquarters General Order No. 1, issued at the direction of the Supreme Commander for the Allied Powers (SCAP), ….. Continuously since that time, the Government of the Republic of China has occupied and exercised

authority over Formosa and the Pescadores.
	
	According to the SFPT, the United States of America is the principal occupying power of all areas under the geographic scope of the treaty. 

Thus, the ROC in Taiwan is merely a subordinate occupying power (or “agent”) for USMG, exercising authority over Taiwan. 


	Feb. 28, 1972, Shanghai Communique: The United States acknowledges that all Chinese on either side of the Taiwan Strait maintain there is but one China and that Taiwan is a part of China. The United States Government does not challenge that position.
	
	As Commander in Chief of the principal occupying power of the SFPT, President Nixon has the authority to put Taiwan on a “flight-path” for his future envisioned unification with a third country. 


	Dec. 31, 1978, President Carter derecognized the Republic of China as the sole legitimate government of China.  As of early 1979, the US government established full diplomatic relations with the PRC. 
	
	The United States maintained diplomatic relations with the ROC based on its position as the “sole legal government of China.”  The United States government did not regard the ROC as the “recognized civil government of Taiwan.”


	1979, Taiwan Relations Act:  
Whenever the laws of the United States refer or relate to foreign countries, nations, states, governments, or similar entities, such terms shall include and such laws shall apply with such respect to Taiwan.
	
	Under the TRA the United States treats Taiwan as a "foreign state," however in terms of foreign relations, the US Executive Branch does not consider Taiwan to be an independent sovereign nation. Taiwan is thus "foreign in a domestic sense," which is precisely the description attached to the United States' newly acquired insular possessions of Puerto Rico, Guam, Cuba, and the Philippines after the Spanish American War of 1898.



	July 1982, President Reagan said that the United States would not revise the Taiwan Relations Act and would not change its position regarding sovereignty over Taiwan. 
	
	No US President has ever recognized any forcible incorporation of Taiwan into Chinese territory.


	June 30, 1998, President Clinton said: We don't support independence for Taiwan; ….. or 'two Chinas'; or 'one Taiwan, one China'; ….. and we don't believe that Taiwan should be a member in any organization for which statehood is a requirement.
	
	The governing authorities on Taiwan do not hold the “territorial title” to Taiwan territory, and hence cannot be interpreted to meet the Montevideo Convention’s criteria for statehood.  


	Oct. 25, 2004, Sec. of State Colin Powell said: Taiwan is not independent.  It does not enjoy sovereignty as a nation. 
	
	USMG jurisdiction over Taiwan has remained active since the WWII era. 


	In July 2007 the Congressional Research Service (CRS) published a report for the US Congress entitled "Evolution of the One China Policy."  In the Summary at the beginning of that report the following points were made – 
(1) The United States did not explicitly state the sovereign status of Taiwan in the three US-PRC Joint Communiques of 1972, 1979, and 1982. 

(2) The United States "acknowledged" the "One China" position of both sides of the Taiwan Strait. 

(3) US policy has not recognized the PRC's sovereignty over Taiwan; 

(4) US policy has not recognized Taiwan as a sovereign country; and 

(5) US policy has considered Taiwan's status as undetermined.
	
	Occupied territory has not reached a “final political status,” and hence may be said to be “undetermined.”
Military occupation is conducted under “military government.” 

Hence, the United States viewpoint that the status of Taiwan is “undetermined” corresponds exactly to saying that Taiwan is under the jurisdiction of USMG, as per the specifications of the Senate ratified SFPT. 


	Aug. 30, 2007 Dennis Wilder, National Security Council (NSC) Senior Director for Asian Affairs said: Taiwan, or the Republic of China, is not at this point a state in the international community. The position of the United States government is that the ROC -- Republic of China -- is an issue undecided, and it has been left undecided, as you know, for many, many years.
	
	Military government continues until supplanted by a “recognized civil government.”
The United States Executive Branch has never regarded the ROC as the “recognized civil government of Taiwan.”
Thus, the NSC’s statements confirm that USMG jurisdiction over Taiwan is still active in the present day. 


Conclusion: The US Executive Branch’s statement that Taiwan’s status is “undetermined” must be interpreted to mean that from the WWII period to today, Taiwan has not yet reached a “final political status,” and remains under the jurisdiction of USMG.  
In other words, Taiwan is occupied territory of the United States of America. Hence, 
1) Taiwan (“Formosa and the Pescadores”) should retain their membership in the World Trade Organization as an independent customs territory.

2) The correct formulation for Taiwan’s entry into the World Health Organization is as an “associate member” under the United States, according to Article 8 of the WHO Constitution. 

3) The Taiwanese people have fundamental rights under United States laws, including the United States Constitution.
4) As an overseas territory under the jurisdiction of USMG, the “national defense” needs of Taiwan are the responsibility of the US Dept. of Defense, as per Article 1, Sec. 8 “common defense” stipulation of the US Constitution.  

5) The ROC Constitution is not the “organic law” of the Taiwan cession.  The Taiwanese people are entitled to draft a new Taiwan constitution under US administrative authority.  
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� Introduction to Sovereignty: A Case Study of Taiwan, Stanford Program on International and Cross-Cultural Education, published 2004.


� For a territorial cession in a peace treaty after war, the significance of the designation of a "receiving country" is as follows: The designation of a "receiving country" serves to authorize the Legislature of that country to pass legislation to establish civil government for the territory. Importantly however, before the beginning of civil government operations, the territory remains under the administrative authority of the military government of the (principal) occupying power.


� Mandate for Change 1953-1956, by Dwight D. Eisenhower, published in 1963 by Doubleday & Co., New York, page 461.


� A Type I Insular Area of the United States is defined as meeting the following criteria: (1) the United States is the “conqueror,” and has acquired the territory under the principle of “conquest,” (2) the United States is the (principal) occupying power, (3) the (overseas) territory has actually been ceded in a peace treaty. As of April 11, 1899, this definition would include Puerto Rico, Guam, Cuba, and the Philippines. (Cuba became independent on May 20, 1902.  The Philippines became independent on July 4, 1946.)  As of late April 1952, Taiwan also meets these criteria, and the US flag should be flying.
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